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Gratt. 651 ; Loyless v. Blackshear, 43 
Ga. 327 ; Reinders v. Koppleman, 68 
Mo. 482 ; Nutter v. Russell, 3 Mete. 
(Ky.) 163; Taylor v. Blake, 109 Mass. 
513; Dodd's Case, Phil. (N. C.) Bq. 
97 ; MicHe's Case, 10 C. E. Green 53; 
Cldsm v. Keith, 1 Htm 589. 

A contingent remainder cannot be 
seized on execution : Allen v. Scury, 1 
Ycrg. 36 ; Dargan v. Ricliardson, Dud. 
02 ; Perm v. Spencer, 17 Gratt. 85 ; 
Watson v. Dodd, 68 N. C. 528 ; Jackson 
v. Middleton, 52 Barb. 9 ; Perkins v. 
C7«c/c, 3 Head 734 ; Allstons v. Bani, 2 
Hill Ch. 242 ; Balcer v. Copenbarger, 15 
HI. 103; Ridgeway v. Underwood, 67 
Id. 430 ; Strife- v. 7*fott, 28 N. Y. 82. 
See Lochvood v. Nye, 2 Swan 515; 
Payn v. iJca/, 4 Denio 405 ; Woodgate 
v. Fleet, 44 N. Y. 1 ; Sheridan v. 
/foiise, 4 Abb. Ap. 218; Bolton v. 
Stretch, 3 Stew. Eq. 536. 

What contingent interests pass under 
an insolvent, or bankrupt assignment. 
Sec Inkson's Trusts, 21 Beav. 310; 
Ivison v. Gassiot, 27 Eng. Law & Eq. 
483 ; Duggan's Trusts, Law Rep., 8 
Eq. 697 ; Mitchell v. Hughes, 6 Bing. 
689 ; Bum v. Carvalho, 1 Ad. & El. 
883 ; Gibbins v. Eyden, Law Rep., 7 
Eq. 371 ; Higden v. Williamson, 3 P. 
Wins. 131 ; Madge v. Rowan, Law 



Rep., 3 Exch. 185 ; Blakemore's Case, 
Law Rep., 5 Ch. Div. 372 • Davis's 
Case, Mont. 297 ; Naden's Case, Law 
Rep., 9 Ch. 670 ; Nimms v. Davis, 7 
Tex. 26 ; Outcalt v. Van Winkle, 1 Gr. 
Ch. 513; Sandfordv. Lackland, 2 Dill. 
6 ; Krumbaar v. Burt, 2 Wash. C. C. 
406 ; Kinzie v. Winston, 56 111. 56 '> 
Banks v. Ogden, 2 Wall. 57 ; Butler v. 
Merchants' Insurance Co., 8 Ala. 146; 
Stay v. &s«ajnon, 10 Pcnn. St. 432 ; 
Moth v. Frame, Arab. 394; Vizard's 
Trusts, Law Rep., 1 Eq. 667 ; 1 Ch. 
588 ; Lee v. OWmy, 2 Jur. (N. S.) 
850 ; Rash's Estate, 2 Pars. 160 ; Stuck- 
ert v. Harvey, 1 Miles 247 ; Shaw v. 
Steward, 1 Ad. & E. 300. 

Qt«ere, as to a mere right to take 
advantage of a breach of the condition 
subsequent by entry, being leviable : 
Leach v. Leach, 10 Ind. 271 ; Thomas 
v. Record, 47 Me. 500. 

For instances of assignments of ex- 
pectancies, &c, under statutory provi- 
sions, see Moore v. Little, 40 Barb. 
488 ; 41 N. Y. 66 ; Sheridan v. House, 
4 Abb. Ct. of App., Dec. 218 ; Stover 
v. Eycleshimer, 3 Kcyes 620 ; Goodell v. 
Eibbard, 32 Mich. 47; 4 Kent *512; 
Turpin v. Turpin, Wythe 22 (137); 
Lawrence v. Bayard, 7 Paige 70. 

John H. Stewabt. 



Court of Chancery of New Jersey. 

WILLIAM A. CASPER, Ex'r., v. FRANK P. WALKER. 

A testator gave to his daughter Amy his homestead farm, subject to an annuity to 
his widow, and then provided : " It is further my will that the said Amy R. Turner 
reside on the aforesaid farm after my decease, and take proper care of the same. 
In case they (I mean Amy R. Turner and her husband) should not see proper to 
move on the same, then I order my executor hereinafter named to sell the same 
farm at public vendue to the highest bidder." The testator died in 1869, and soon 
afterwards Amy and her husband moved on the farm and resided there for two 
years, and then leased it and moved elsewhere. They returned to the farm in the 
spring of 1880 and have resided there since. Held, that the estate of Amy in the 
farm was a fee-simple, and not defeasible by her non-residence thereon, and that the 
executor's power of sale of the farm was limited to Amy's not having moved there 
at all. 
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Runyon, Chancellor. — Ebenezer Peterson died in 1869, leaving 
his widow Clarissa C, and his daughter Amy his only heir-at- 
law, surviving. By his will he provided as follows : " I give and 
bequeath unto my beloved wife, Clarissa C. Peterson, the sum of 
four thousand dollars, the same to be put at interest in some safe 
investment, and secured to her during her natural life." "Also, 
I give and bequeath unto my said wife the annual income of four 
hundred dollars, to be paid half-yearly, from the farm where I now 
reside, in the township of Lower Penn's Neck, purchased of 
Thomas D. Bradway; the said income to be paid in full, without 
any deductions for taxes or other expenses ; this being my ex- 
pressed wish and will." "Also, I give and bequeath unto my 
beloved wife, Clarissa C, the choice of all my household goods 
and furniture, or the whole of them, if she chooses, without any 
reservation." " I give and bequeath unto my daughter, Amy R. 
Turner, wife of Jonathan I. Turner, the homestead farm where I 
now reside, in the township of Lower Penn's Neck, adjoining lands 
of John Dunn and Elijah W. Dunn, containing about one hundred 
and five acres, more or less, save the legacy of four hundred dollars 
per year, payable to my wife, Clarissa, as above specified." 

" It is further my will, that the said Amy R. Turner reside on 
the aforesaid farm, after my decease, and take proper cai-e of the 
same. In case they (I mean Amy R. Turner and her husband), 
should not see proper to move on the same, then I order my 
executor, hereinafter named, to sell the same farm at public vendue 
to the highest bidder ; but there is nothing herein contained that 
affects the dower of four hundred dollars devised to my wife afore- 
said. " 

" Further, I order and direct the balance of my personal pro- 
perty, after securing the four thousand dollars, to be equally 
divided between my wife, Clarissa C, and my daughter, Amy R. 
Turner." 

The $4000 have been duly invested, and the interest paid to the 
widow. The questions submitted are : What interest does the 
widow take in the $4000 ? What estate does the daughter take 
in the farm, under the devise thereof to her, and is that estate 
defeasible on her ceasing to reside on the property ? 

The gift of $4000 to the testator's wife is absolute in its terms. 
It is not given over in any event, either expressly or by implica- 
tion. The will, indeed, provides that it shall be invested for and 
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secured to her during her life, but that is merely a provision as to 
the manner of its enjoyment by her during her life ; the gift of the 
fund is, nevertheless, absolute, subject to the qualifying trust: 
Woodward v. Woodward, 1 C. E. Green 83 ; Kay v. Kay, 3 Gr. 
Ch. 495; Hawkins on Wills 268; Gulick v. Gulick, 10 C. E. 
Green 324 ; s. c. on appeal, 12 Id. 498. 

The devise of the homestead farm to Amy is in fee, subject to 
the charge of the annuity to the widow. It is not defeasible by 
her non-residence on the property. The testator declares that 
it is his will that Amy reside on the farm after his death, and take 
proper care of it, and provides, that in case she and her husband 
should not "see proper to move on the same," his executor sell it. 
He adds a further provision, that such conversion of the farm into 
money shall not aifect the gift of the annuity charged thereon in 
the devise. 

Amy is the testator's only heir-at-law. He died, as before 
stated, in 1869. Soon after his death, Amy and her husband 
removed to the farm, and resided there for about two years. They 
then leased it, and it was occupied by their tenant. In the spring 
of 1880, they returned to it, and ever since then have resided 
thereon. 

The intention of the testator, in the provision under considera- 
tion, was, not to defeat the devise to his daughter, but to secure 
the property against want of care. He not only does not provide 
that, in case of non-compliance with his direction, the farm shall go 
over to some one else, but he makes no provision whatever in that 
connection, except that the farm be converted by his executor into 
money by sale. He makes no disposition of the proceeds of the 
property after conversion. The residuary clause is confined, by 
its terms, to his personal estate. If the farm were converted, 
under this provision, the proceeds, subject to the annuity, would 
go to Amy under the devise ; and, apart from that, it would go to 
her as heir. The annuity is given expressly in lieu of dower. 
That the testator did not mean to provide that his daughter should 
reside on the property for life, is evidenced by the use of the word 
"move," in the second clause. In the first, he expresses his desire 
that she and her husband should reside on the farm, and take 
proper care of it. In the second, he orders that if they do not 
"see proper to move on" the property, the executor is to sell it. 
There is no evidence of any intention on his part to compel his 
Vol. XXIX.— 14 
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daughter to reside on the farm as a condition of her title to it 
under the devise. The language of the first clause is merely 
expressive of his desire. It has no mandatory character, but is 
merely precatory. The provision, taken altogether, is, as if he had 
said that he desired that his daughter and her husband occupy his 
homestead farm as their home immediately after his death, and 
enter on such occupation and care for it accordingly ; but if such 
should not be their wish, then, in order to secure it against depre- 
ciation from want of care, he directed that it be converted into 
cash, the sale to be subject to the annuity-charge, but the proceeds 
to go to his daughter. The daughter moved to and resided on the 
farm for about two years, and then leased it and again removed to 
it, and now resides thereon. There is no provision that in case 
she, having removed to it, leaves it and ceases to reside there, the 
property shall be sold, but merely that it shall be sold if she does 
not see proper to move there at all. The provision for sale is 
limited in its operation by its terms, and there is no reason for 
going beyond the literal import of them ; to do so, would be to 
extend it indefinitely, for it would not even be limited by and cease 
with the annuity. Such construction would give the executor 
power to sell whenever the daughter should cease to reside on the 
farm. The testator, undoubtedly, contemplated no such construc- 
tion. What he meant was, that in case his daughter should not be 
willing at his decease to enter on the occupancy of the farm as her 
residence, it should then be sold, and if sold it should be sold sub- 
ject to the annuity, and the proceeds of the sale should go to her. 
He did not intend to cloud her title with an ever impending power 
of sale. The executor has not now, and will not have, any duty 
in respect to the sale of the farm. 

The following cases show what words " I also allow my son to give her [testa- 
confer on a devisee the right to reside on tor's widow] a support oft' my planta- 
thc lands devised : tion, during her life :" Hunter v. Stem- 

"That testator's daughters should bridge, 12 Ga. 192. Sec Cabeen v. 

not be deprived of a home, while they Gordon, 1 Hill Ch. 51. "That T. take 

remained single:" Nelson v. Nelson, 19 care of his grandmother as long as she 

Ohio 282 ; that a mother "may he per- lives, and she is to live on the land I 

mitted to occupy" lands devised to now live on, and to have the benefit of 

testator's children : Snowhill v. Snowhill, living on it as long as she may live :" 

3 Zab. 447 ; that " C. shall have a house, Gentry v. Jones, 6 J. J. Marsh. 148; 

durinf her natural life, on the farm tliat testator's daughter should have 

hereinbefore bequeathed to W. :" Wil- " the use and improvement of so much 

lett v. Carroll, 13 Md. 459. * * * That of my house as she may need during her 
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life, and also a privilege at the fire, 
which I have made for my wife, while 
they live together:" Kingman v. King- 
man, 121 Mass. 249 ; that testator's 
widow, to whom a house had been 
given, for life, should "keep his house 
open to any of his children that may be, 
or have been, indigent or unfortunate :" 
Lewis v. Reed, 10 Ga. 293; that testa- 
tor's widow have "the reasonable use 
of two suitable rooms in the house that 
we may happen to dwell in at the time 
of my decease:" Beeson v. Elliott, 1 
Del. Ch. 368; "the full privilege of 
the house, and water, and firewood:" 
Craig v. Craig, Bail. Eq. 102; "as a 
residence for her [testator's widow] and 
any of my daughters who may remain 
single:" Rivers v. Rivers, 9 Rich. Eq. 
203 ; " the nse of the mansion house 
and furniture, and usual family accom- 
modations : ' ' Pinckney v. Pinckney, 2 
Rich. Eq. 218 ; "and to live and re- 
main, as long as she is unmarried, in 
my house, and enjoying the same privi- 
leges as she now docs:" Maeck v. 
Nason, 21 Vt. 115; "my wife is to 
have a house, and good support as long 
as she lives on the home premises, board 
and clothing," &c. : Goodrich's Case, 
38 Wis. 492. 

A devise to testator's wife for life, 
and then : " It is my wish, my son W. 
should live with his mother, * * * and 
after her death, the fee to be his own," 
gives no present estate in the land to 
W. : Head v. Head, 7 Jones 620. A 
devise of a lot for life, and of ten 
thousand dollars ($10,000), to enable 
the devisee to build a house thereon, 
does not compel him to build the house : 
Ashe v. Ashe, Rich. Eq. Cas. 380. Sec 
Five Points House v. Amerman, 1 1 Hun 
161 ; Beck's Appeal, 46 Penn. St. 527. 

The following words were held to 
render the devise conditional, upon the 
devisee's residence on the premises : 
that "if A. refuses to dwell there him- 
self, or keep in his own possession:" 
Doe v. Hawke, 2 East 481 ; that " every 



such person should live and reside on the 
said estate called Juts :" Fillingham v. 
Bromley, Turn. & Russ. 530; "that 
* * * the use and enjoyment should be 
offered, rent free, to his oldest child, for 
the time being, as long as he or she 
should please, and in case of refusal, or 
of his or her ceasing to occupy the same, 
then to his other children in succession : ' ' 
Macklaren v. Stainton, 4 Jur. (N. S.) 
199; that the devisee should "reside" 
in the mansion house for six months in 
every year: Wakot v. Botfield, Kay 
534; "that the devisee's estate should 
be forfeited in ease he did not make the 
mansion house his usual and common 
place of abode and residence :" Wyntu 
v. Fletcher, 24 Beav. 430; "that the 
person entitled should with his family 
reside at the mansion house, and make 
it his principal place of abode :" Dunne 
v. Dunne, 3 Sm. & Giff. 22 ; 7 Dc G., 
M. & G. 207 ; " on the express condi- 
tion only, that she remove into and live 
in said house, herself and family:" 
Hart v. Chesley, 18 N. H. 373 : " that 
my wife is to keep my children, and 
raise them and give them a sufficient 
schooling:" Crawford v. Patterson, 11 
Gratt. 364 ; " that a plantation be given 
to E. & M., provided they coinc and 
live on it :" Lowe v. Chad, 45 Ga. 481 ; 
that "B. should remain on the farm," 
and pay certain charges : Lindsey v. 
Lindsey, 45 Ind. 552 ; that lands should 
go to O., " providing he shall live on 
the place, and carry it on in a workman- 
like manner:" Marston v. Marston, 47 
Me. 495. See, further, Moore v. Gam- 
hie, 1 Stock. 246. 

But a condition that if any of the de- 
visee's " shall not settle on my land, or 
those now settled will not remain on 
said land, but will remove off and leave 
the same," was deemed void : Parduev. 
Givens, 1 Jones Eq. 306 ; so, a devise 
to testator's children " in case they con- 
tinue to inhabit the town of H. :" New- 
kerk v. Newkerk, 2 Caines 345. See 
Reeves v. Craig, 1 Winst. 209 ; Keeler v. 
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Keeler, 39 Vt. 550 ; Wren v. Bradley, 
2 De G. & Sm. 49 ; Rose v. lies, 20 
W. R. 858 ; so, if a dev c should not 
cease to reside in S., within a limited 
time : Wilkinson v. Wilkinson, Law 
Rep., 12 Eq. 604; Forward v. Thatner, 
9 Gratt. 537. 

The following words were held not to 
be conditional ; but that the devisee 
might reside elsewhere without forfeiting 
the devise; that testator's wife "shall 
have her maintenance off of the farm 
devised to J., while she lives * * * 
that J. is to let her have the house while 
she lives, and to furnish her with every- 
thing necessary to her comfort:" Tope 
v. Tope, 18 Ohio 520; that she should 
have " a comfortable room," and "suf- 
ficient maintenance during her natural 
life:" Steele's Appeal, 47 Penn. St. 
437 ; that " my five daughters shall have 
a home in the house, and a reasonable 
support, during their single lives from 
the said farm, ' ' — not lost by one becom- 
ing a Sister of Charity : Donnelly v. 
Edelen, 40 Md. 117; that " I give unto 
my wifc.E. the use of that part of my 
house which I now occupy, during her 
widowhood, and her full and comfort- 
able support, &c. :" Van Duyne v. Van 
Duyne, 1 McCart. 49 ; that A. should 
have ' ' the right to occupy and possess 
my estate called Bellcgrove, and the furni- 
ture, &c, there or elsewhere, during her 
natural life and widowhood :" Kearney 
v. Kearney, 2 C. E. Green 59, 504 ; sec 
Murphy v. Murphy, 20 Ga. 549 : that a 
son, to whom a farm had been given 
" atford a lawful maintenance to my 
daughter A., and her two daughters, 
from said farm, as long as they live and 
shall want the same," and that " A. shall 
abide and have a lawful maintenance and 
her two daughters with her, on said 
farm, as long as the said A. lives, and 
her two daughters shall want their main- 
tenance," as to the daughters, after A.'s 
death : Stilltcell v. Pease, 3 Gr. Ch. 74 ; 
that "my mother is to have her support 
on my estate, to the amount of forty dol- 



lars a year, if she chooses to remain on 
my estate, and if she chooses to go away, 
she is to be paid the sum of forty dollars 
a year during her natural life : " Henry 
v. Barrett, 6 Allen 500 ; "that it is my 
desire that my son Aaron remove back 
to this country, and to have them 
(slaves), but not to take them to any 
other part of the country : ' ' Harris v. 
Hearne, Winst. Eq. 91. 

Cases where the devisee might let the 
premises to another ; that testator's two 
sons might have the " use and occu- 
pation" of certain lands, by paying a 
stated rent: Rabbeth v. Squire, 19Beav. 
70 ; that W. may have the choice of 
those two rooms which shall the best suit 
her, because I desire that the said W. 
should be sure of a shelter during the 
time she may live :" Wusthoff v. Dra- 
court, 3 Watts 240 ; that a widow might 
have " the free use and enjoyment of the 
portions of the house," which she and 
testator then occupied : Tobias v. Cohn, 

36 N. Y. 363 ; " the free occupancy of 
any house in my possession, for her life, 
free of any payments or charge what- 
ever:" Mannox v. Greener, L. R., 14 
Eq. 456 ; see further : Trammell v. 
Johnston, 54 Ga. 341 ; Whittomev. Lamb, 

12 M. & W. 813; Thomas v. Boyd, 13 
Ind. 333 ; Davis v. Vincent, 1 Houst. 
416 ; Smith v. Jewetl, 40 N. H. 530. 

The devise is not forfeited if the con. 
dition be broken by the act of God, as 
by death : Suleliffe v. Richardson, L. R., 

13 Eq. 607 ; McLachlan v. McLachlan, 
9 Paige 534 ; Sampson v. Down, 2 Chit. 
529 ; see Hayard v. Angell, 1 Vcrn. 
222 ; or by insanity : Burns v. Clerk, 

37 Barb. 496 ; or by the destruction of 
the house devised, by fire : Schanch v. 
ArrowsmM, 1 Stock. 314, 330 ; Tildenv. 
Tilden, 13 Gray 103 ; or by leaving the 
premises through constraint : Jordan v. 
Clark, 1 C. E. Gr. 243 ; Roe v. Roe, 6 
Id. 253; Craven v. Bleakney, 8 Watts 
19 ; Hogeboom v. Hall, 24 Wend. 
146 ; Huckabee v. Swoope, 20 Ala. 491 ; 
see Philips v. Walter, 2 Bro. P. C. 198 ; 
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or by taking possession of the premises 
with a bonajide intention of permanent- 
ly residing there, and subsequently re- 
moving : Bntndage v. Domestic Society, 60 
Barb. 204 ; Hunt v. Beeson, 18 Indiana 
380 ; or by going to sea : Shaw v. Stew- 
ard, 1 A. & E. 300 ; or by tempo ary 
absence : Hart v. Chesley, 18 N. H. 
383 ; see McKissick v. Pickle, 16 Penn. 
St. 140 ; alitor, as to an absence of 
several years : Crawford v. Patterson, 1 1 
Gratt. 364 ; or by the bankruptcy of the 
devisee : Goldney's Case, 3 Deac. 570 ; 
or by impossibility of performance 
through testator's act : Bunbury v. Doran, 
Irish R. (8 C. E.) 516, (9 C. L.) 
284 ; Hearn v. Cannon, 4 Houst. 20 ; 
Martin v. Ballon, 13 Barb. 119; Lamb 
v. Miller, 18 Penn. St. 448 ; Walker v. 
Walker, 2 DcG., E. & J. 255 ; or by 



operation of law : Adams v. Bass, 18 
Ga. 130; Curry v. Curry, 30 Id. 253; 
Miller v. Lewis, 33 Id. 61 ; Tennille v. 
Phelps, 49 Id. 532 ; Maddox v. Maddox, 
1 1 Gratt. 804 ; or by the voluntary re- 
lease or waiver of the person entitled to 
a performance : Jones v. Bramblet, 1 
Scam. 276; Petro v. Cassiday, 13 Ind. 
289; Boone v. Tipton, 15 Id. 270; 
Rush v. Rush, 40 Id. 183 ; Crawford v. 
Woods, 6 Bush 200 ; Wilson v. Wilson, 
38 Me. 18 ; Simonds v. Simondi, 3 
Mete. 558 ; Spaulding v.' Hallenbeck, 39 
Barb. 79 ; Brewster v. Brewster, 4 
Sandf. Ch. 22 ; Buckmaster v. Needham, 
22 Vt. 617 ; Wells v. Wells, 37 Id. 483 ; 
see Frost v. Butler, 7 Me. 225 ; Man- 
well v. Briggs, 17 Vt. 176 ; Hubbard v. 
Hubbard, 12 Allen 586. 

John H. Stewart. 



Supreme Court of Kansas. 
THE STATE v. FRED. M. SPAULDING. 

Certain parties called as jurors testified on their voir dire that they had heard, or 
read of the matters charged in the information, and had formed opinions thereon ; 
but it appearing from the whole of their examinations that such opinions were not 
settled, or fixed, and that they could give full and fair consideration to all the 
testimony and be guided solely by it in their conclusions, it is held that the chal- 
lenges were properly overruled. 

Defendant was city clerk. By ordinance, it was his duty to prepare and seal 
city licenses upon production to him of the receipt of the city treasurer showing that 
the license-money had been paid. In fact, for years the custom had been for the 
licensee to pay the money directly to the clerk and receive from him the license, and 
the clerk thereafter handed the money to the treasurer. The entire business was 
transacted by the clerk. This was done to the knowledge of the mayor, council 
and other officers of the city. Defendant embezzled certain of the moneys thus 
received by him. It did not appear that the city ever disavowed this authority, or 
ever made any effort to re-collect from the licensees these moneys. Held, That a 
conviction under an information charging the embezzlement of these as the moneys 
of the city must be sustained, and that thpugh neither the city nor the licensees 
might have been concluded by his acts, yet, that he, by the issue of the license, was 
estopped from denying that the moneys which he had received in payment thereof 
were the moneys of the city. 

Information for embezzlement. Trial at the December Term 
1879, of the District Court, and verdict and judgment for The 



